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ABSTRACT

As the developing world enters the twenty-first century, it is faced with an
unprecedented effort on the part of more developed nations seeking to pro-
tect and tighten their intellectual property rights. This article examines the
importance of intellectual property to the Commonwealth Caribbean by fo-
cusing on several areas including the correlation between economic devel-
opment and intellectual property rights. It contends that the more developed
nations often exploit the weak patent laws and investment opportunities
fueled by high unemployment and large debt burdens that are characteristic
of the developing nations. To this end, the research examines the tangible
benefits that a system of national and international protection of intellectual
property rights would afford Caribbean nations. It advocates that the legal
profession in the Caribbean region lobby for a revision of laws that potential-
ly impede foreign investment or participation, copyright and patent legisla-
tion, and greater protection of cultural intellectual property. The importance
of intellectual property rights to one Caribbean nation—Trinidad and Toba-
go—illustrates the dilemmas faced by member nations of the Caribbean re-
gion. The article concludes that in more recent years protection of these
rights has become an important contributing factor to the nation's gross na-
tional product.
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1. Introduction

From the dawn of human civilization, knowledge, inventions, and
technical discoveries have been links in the chain of progress characteristic
of the history of humankind. If we analyze this phenomenon, we may deduce
that a good intellectual property system has been, is, and always will be a
determinant in the drive behind the progress of humankind, becoming the
protector of human creations. Protection of intellectual property is not an end
in itself; it is a means to encourage creative activity, industrialization, invest-
ment and trade—thereby contributing to the general state of well-being. !

Historically, the term invention comes from Latin (lettera patente)—
with the first invention patent law appearing in 1474, created by the Republic
of Venice with the aim of promoting industry. That document was a record of
the disclosure of the invention by its creators and of the granting of exclusive
rights to work said invention, both aspects being evident ("patente") from a
simple reading of the letter ("lettera").? In modern times, patent documents
contain the latest and most novel industry and technology solutions; and they
cover all areas of human activity, grouped under an international classifica-
tion system. These documents have a set format and contain a description of
the state of the art and assessment of known solutions, as well as a descrip-
tion of the invention novelty with its industrial application, drawings, and for-
mulae. If a competent invention protection system did not exist under patent
laws, the inventor would be afraid of the invention being copied and would
prefer to keep it hidden. This protection is important, more so today, when it
is well known that large research and development centers all over the world
spend enormous amounts of money and a considerable period of time trying
to obtain patents that will enable them to recover the investment in their in-
ventions.3

Traditionally, the industrial property system has worked as a simple
franchise regime, a trade mark, or patent rights register; but from a modern
point of view it should also be the main organ for disseminating the techno-
logical information contained in the document, and thus be a country's most
effective development instrument. To wit, the proper use of industrial prop-
erty can provide enormous economic benefits for developed and developing
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countries.* The most widely known economic advantage is the concession of
the trademark or patent register which grants the holder a monopoly under
certain conditions and for given periods of time. This means that an intangi-
ble idea can become a negotiable asset and one of considerable monetary
value. For those wishing to acquire technology, it is essential that they exam-
ine the legal status of the patents or trademarks they are going to purchase:
whether they are registered or in force, their scope, their term, whether the
technology in question can be purchased elsewhere at less cost, or whether
it is already freely available. For those considering research, it is also essen-
tial to ascertain the state of the art in the area in question.®

The first half of the 1990s was marked by an unprecedented effort on
the part of industrialized countries to strengthen and expand the international
intellectual property system and to establish universally accepted standards.
Among the arguments wielded to justify the numerous initiatives taken on the
multilateral front, and behind the pressures brought to bear unilaterally, are
the losses that would be suffered by innovative companies and the prospect
of benefits to be derived from enhanced protection, such as the encourage-
ment of innovation, technology transfer, and foreign investments.® As a mat-
ter of fact, the main target of pressure from the industrialized countries are
the legal regimes of developing countries, which, for the most part, have just
now begun to take up the basic principles or objectives of the proposed re-
form to the international system. They see this reform more as a reflection of
the decline of United States competitiveness, the growing cost of research
and development, and the globalization of the world economy, rather than an
initiative aimed at strengthening technological and industrial development in
their own economies.’

In the latter part of the 1990s, we have seen the need for the Com-
monwealth Caribbean and many other developing countries to respond to a
period of sweeping reforms with regard to patent law, both through modifi-
cations to national legislation and as a result of negotiations held within the
framework of multilateral treaties such as the World Intellectual Property Or-
ganization (WIPO) or the General Agreement on Tariffs and Trade (GATT), to
which they are parties. The main purpose of these negotiations has been the
need to reform the world intellectual property system. For Caribbean na-
tions, there are three basic aspects within this main reform guideline aimed
at protecting intellectual property. In the More Developed Countries (MDCs)
of the region there is a trend towards greater patent protection, in line with
legislation adopted in developed countries and their positions at international
forums.® Additionally, there is a move in the region to link the economic as-
pects of this issue with the legislative functions of the Caribbean Common
Market (CARICOM) and to enhance the productivity and efficiency of intel-
lectual property management and protection through the development of
autonomous national offices and independently linking them to the research
and industrial sectors.
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The aforementioned changes can only be understood in the context
of the present international scenario and, in particular, in the light of new atti-
tudes of the industrial economies to intellectual property. Developed coun-
tries have begun to adopt this issue as a priority area in foreign trade policy
and the implementation of policy measures—even going so far as to apply
trade reprisals and sanctions—to developing nations, violating the spirit of
this new trend in international co-operation. The modern intellectual proper-
ty regime of Caribbean nations appears poised to promulgate an interna-
tional dimension, but recent opprobrium by the WIPO has stymied their leg-
islative progress. The main criticism proffered faults Caribbean govern-
ments for their laissez-faire attitude in introducing schemes that would pro-
mote the integral use of the intellectual property system, that is, the adoption
of a scheme aimed at boosting and furthering technological development,
innovation, and artistic and cultural creativity, which would accompany ef-
forts to strengthen the scheme's legal structure each step of the way. To this
end, this article examines the importance of intellectual property to the
Commonwealth Caribbean. It will address several areas of concern: (1) de-
velopments at the international level and their impact on the intellectual
property systems of the region; (2) intellectual property and economic de-
velopment; (3) benefits of intellectual property to Caribbean nations; and (4)
recent developments in the intellectual property regime in Trinidad and To-
bago.

2. The International Dimension of Intellectual Property

It is a well-established principle that intellectual property is territorial
in nature, that is, that protection under a given copyright or patent law is
available only in the country where that law applies. Thus, for works to be
protected outside the country of origin, it is necessary for the country to con-
clude bilateral agreements with countries where the works are used. In the
mid-nineteenth century, such bilateral agreements were concluded among
European nations; but they were neither consistent nor comprehensive. As a
result of the need for a uniform system of protection, the first international
agreement for the protection of the rights of authors was concluded and
adopted on September 9, 1886, in Berne, Switzerland: The Berne Convention
for the Protection of Literary and Artistic Works. The countries which adopt-
ed the Convention formed the Berne Union to ensure that the rights of authors
in all member countries were recognized and protected. The 1886 text of the
Convention has been revised several times: the first major revision took
place in 1908 in Berlin, followed by the Rome revision in 1948, the Stockholm
revision in 1967, and the Paris revision in 1971.°

The Stockholm revision marked the beginning of the modermn-day
perception of intellectual property protection, for it was a response not only
to technological changes occurring at the international level but also a re-
sponse to the needs of newly independent developing countries for access to
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works for the purpose of national education and for promoting their efforts at
research and development. Inrecent years, access to the Berne Convention
has accelerated due to the growing awareness that patent and copyright
protection is a crucial part of the new global trading system. International
trade in goods and services protected by intellectual property rights is a
booming, world-wide business; and both developed and developing coun-
tries have recognized that it is in their interest to provide strong protection of
intellectual rights in order to participate in the benefits of such trade. The
recent concluded Agreement on the Trade Related Aspects of Intellectual
Property Rights (TRIPS),'® which incorporates the substantive provisions of
the Paris Act of the Berne Convention, is a clear proof of the importance now
attached to intellectual property protection by many countries.

The main advantage for Caribbean nations acceding to the Berne
Convention is macroeconomic in nature. Regardless of its level of social or
economic development, by joining the Berne Convention, Caribbean coun-
tries become part of the international system for protection of authors' rights,
and by extension, the international trading system for goods and services
protected by copyright. This is important for the exchange of culture, enter-
tainment, information, and technology. Moreover, the inclusion of the sub-
stantive standards of the Berne Convention in the TRIPS Agreement (dis-
cussed later) demonstrates that the observance of minimum standards of
intellectual property protection is virtually indispensable in order for a coun-
try to achieve economically significant levels of trade-based foreign ex-
change. Membership in this Convention sends an important signal that the
country is willing to exert the political will necessary to protect the rights of
researchers from other countries. This signal may also be a pre-condition to
successful international co-operation, including attracting foreign investment
in sectors of the economy other than intellectual property. Insum, member-
ship in the Berne Union has become a piece of a much larger puzzle; without
copyright protection for all works, foreign and domestic, countries may find
themselves deprived of timely access to needed information that will become
increasingly a condition to economic and cultural survival in the twenty-first
century.!!

The Agreement on Trade-Related Aspects of Intellectual Property
Rights, the TRIPS Agreement, which came into effect on January 1, 1995, is
the most comprehensive multilateral agreement on intellectual property. For
Caribbean nations, it establishes standards of protection as well as rules on
enforcement and provides for the application of World Trade Organization
(WTO) dispute settlement mechanism to resolve disputes between member
states. The areas of intellectual property that it covers are copyright; trade-
marks, including service marks; geographical indications, including appella-
tions of origin, industrial design, patents including the protection of new vari-
eties of plants; the lay-out designs of integrated circuits; and undisclosed
information, including trade secrets. One basic feature of the TRIPS Agree-
ment that is of particular significance for the MDCs of the English-speaking
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Caribbean is that the protection of their intellectual property has become an
integral part of the multilateral trading system as reflected in CARICOM
agreements with the United States, the European Union, and the North Amer-
ican Free Trade Agreement (NAFTA). Indeed, it is one of the three pillars of
these integration schemes, the other two being trade in goods—the area tra-
ditionally covered by GATT—and the new agreement on trade in services. 2
The fact that the protection of intellectual property has thus moved to the
center stage of international economic relations is not surprising, given its
major and growing importance for the conditions of international competition
in many areas of economic activity. Indeed, Caribbean nations made the
convincing argument during the TRIPS negotiations that the inadequate
standards of protection and ineffective enforcement of intellectual property
were often unfairly depriving right holders of the benefits of their creativity
and inventiveness and, as a result, prejudicing the legitimate commercial
interests of their countries.

Caribbean countries have been aggressive in their pursuit of intel-
lectual property rights since they have been signatories to every major inter-
national agreement. However, the technology gap separating industrialized
and developing or underdeveloped countries speaks to an underlying prob-
lem which is evident and is easily quantifiable in terms of invention patents.
Thus, of the million applications each year worldwide, only 8 percent are
from Third World countries and less than 2 percent are from Latin American
and the Caribbean.!® It is hardly surprising that, in the Caribbean, 90 per-
cent of patent applications are made by non-residents and result from re-
search done abroad. An additional and related problem, not reflected in
figures such as these, is the lack of effective industrial working of 95 percent
of those invention patents granted in the region—which means that they do
not lead to new industries and the resultant creation of goods, jobs, and for-
eign exchange for the country granting the patent.!*

In view of the present precarious, pressing circumstances and the
challenges of global competitiveness and regional integration faced by Car-
ibbean industries, together with the urgent need to modermnize and adapt its
technological infrastructure, the industrial property issue should be support-
ed and strengthened to make it an effective tool for regional development. In
the past century, the gap between the developed and developing worlds has
grown steadily. This analysis reveals that one of the preponderant factors
contributing to this rift is the difference in scientific and technological pro-
gress. In addition, science and technology have become new factors of
power that accompany and reinforce the status quo in international trade. It
is pertinent to note that, in general terms, the international debate has been
promoted by the developed countries for the purpose of obtaining adequate
and effective intellectual property protection in order to avoid trade distor-
tions. There is, however, another aspect, closely linked to trade which af-
fects the Commonwealth Caribbean: the modalities for the licensing of intel-
lectual property rights which can constitute trade restrictions or the denial of
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access to certain markets. The industrial property system is thus of basic
importance to the countries of this region, which have concentrated for the
most part, on producing raw materials or agricultural products, making them
heavily market-dependent and vulnerable to unfavorable price fluctuations.
In almost all of the countries comprising the Caribbean, industrial property
legislation dates from the past century, being at best cursory, which means
that the established norms do not adequately represent developments in pa-
tent law and technology over the past generation.

Today, it is a well-known fact that the intention of the modern legisla-
tor is to confer on the patent system a function other than a purely mechani-
cal registering of invention ownership and to make it a dynamic tool for pro-
gress and development. There is, moreover, very obvious concern over cer-
tain social aspects reflected in, for example, the prohibition of the patenting
of pharmaceutical and biotechnology products and in the fact that each gov-
ernment conserves its sovereignty when it comes to future decisions as to
which processes and products may not be patented. This observation basi-
cally arises from a lack of correspondence between the theoretical justifica-
tion of the system level, including old legislation that has not been updated,
and the manner in which the mechanism in question works in practice. Aside
from some noteworthy exceptions, patents do not play a significant role in
the development of the countries of the region. As yet, patent documents are
not even used as a source of technological information; and there is yet no
legislative project that seeks solutions to problems arising from the supposed
need to protect products resulting from new technologies. Nevertheless,
from the mid-1980s, MDCs such as Jamaica and Trinidad and Tobago began
to review their industrial property systems, introducing important changes in
their legislation, particularly on the following issues: a stricter definition of
patentability, a reduction in the number of patentable items, a more precise
definition as to the sphere of the holder's exclusive rights, and the establish-
ment of mechanisms intended to induce use of inventions locally by means of
non-voluntary licensing or the abrogation of exclusive rights. Despite these
changes, Caribbean nations have been left on the sidelines, a reflection of
the state of their industrialization and the extent of their insertion in the global
economy. However, for the region, the industrial property system can be an
important tool as far as technology transfer and the promotion of innovation
are concerned. To these ends, the system should reflect a fair balancing of
interests between the person being protected and the society granting ex-
clusive rights to the former. The concern of the intellectual property system
has always been the constant pursuit of this balance. Society used to achieve
this by granting exclusive rights to the inventor, based on the inventor's con-
tribution to the nation's scientific and technological know-how.!® Today, the
issues of concern have reached a more sophisticated stage: appropriate
ways of protecting computer software and internet accessibility, for exam-
ple. Consequently, serious difficulties arise in bringing about that social bal-
ance which has traditionally been the basis of any industrial property system.
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This social balance, usually defined within national boundaries, has become
highly vulnerable as a result of an attempt to make protection standards uni-
versal in response to the importance given to intellectual protection in inter-
national trade. In short, this balance of social interest is no longer simply an
internal matter; today, it has become essentially an international issue.

3. Intellectual Property and Economic Development

Contemporary social science has asserted that while many countries
are underdeveloped, few are aware of the connection between underdevel-
opment and the lack of protection of intellectual property. Today it is almost
a truism to assert that modern technology offers the best and perhaps the
only affordable hope for transforming underdeveloped nations into vibrant
economically developed economies. The critical factors in producing wealth
are capital, labor, and technology. Technology allows the production of
more and better goods, at less cost, using fewer resources. Technology is,
however, easy to steal and depends for its protection on strong patent,
trademark, copyright, and know-how laws. Until recently these laws, known
collectively as intellectually property laws, have been notably weak in the
Commonwealth Caribbean.

The region known as the Caribbean is not homogeneous. The region
comprises the Hispanic and French-speaking islands as well as the Anglo-
phone Greater and Lesser Antilles. In some of the islands technological ad-
vancement has become an integral part of research and development, often
fostered by government-sponsored projects underwritten by the various
universities. Nevertheless, these exceptions do not alter the fact that the re-
gion, as a whole, lags behind the rest of the world in the utilization of moderm
technology. This regional lag has contributed to the relative decline in the
economies of many island-nations because it has impaired the use of tech-
nology in the region that most needs to improve its productivity.

The free market economic system only became possible in the
eighteenth century when land, labor, and capital were freed from the artifi-
cial constraints of the Middle Ages. Today, technology is becoming as im-
portant as the traditional factors of land, labor, and capital. Some believe it
has assumed a more vibrant role in achieving successful development strat-
egies. Technology needs to be released from the artificial constraints that
bind its proper use. By and large, technology in the Commonwealth Carib-
bean has been blocked by conceptual constraints of which their removal is
an affordable way to spur economic development. Intellectual property laws
are the foundation upon which technological society rests. Unfortunately,
developing countries, until recently, have done little to encourage intellectual
property. The degree of attention and legal protection given to patents and
trademarks by the governments of the Commonwealth Caribbean nations
has not been great. The reasons for this neglect vary.
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Some economists published theoretical studies in the 1960s which
gave rise to the belief that foreign aid and technology were sources of un-
derdevelopment. These studies showed that most of the patents generated
in the Caribbean were filed in European countries by domestic corporations
and were not even utilized in the region. Consequently, it was concluded
that foreign technology was not transferred to the Caribbean and that pa-
tents were merely sterile monopolies. The theoreticians reasoned that the
international patent system served primarily to benefit foreign companies
and that a weak system of patent protection would help national develop-
ment since technology, unimpaired by restrictive national laws, would flow
from the developed world to the developing nations of the Caribbean. It is,
thus, axiomatic that an underdeveloped region would not have a strong in-
terest in patents and that until recently local economists would not realize that
their patent system was deficient or non-functional.

It is obvious that weak intellectual property protection is not the only
problem Caribbean nations face. The region must prepare itself for the next
century, which will be a post-industrialized century driven by technology.
The situation of the Anglophone Caribbean is critical. Governments in the
region have inherited huge debts and are concerned about how the future of
their nations are mortgaged. Politicians argue in their political campaigns
that the developed nations are draining the life blood of these indebted na-
tions and that the capital they need is being sucked out of them by foreign
banks.

Critics in the Caribbean say the developed world, the North, contin-
ues to exploit the weak patent laws and investment opportunities fueled by
high unemployment and large debt burdens. These charges are countered
by statements that the developing nations suffer from flight of capital and
lack of local investment because of the lack of confidence in local govern-
ments and the poor legal administration and financial policies of their gov-
ermnments. The analysis, though, provides one major conclusion. What is
needed in the Caribbean is a way to stimulate the economies to be more
productive. It seems clear that the use of modern productive technology is
the key to economic development. Economic development would be of ben-
efit to Caribbean countries and allow them to pay off their debt burden and
produce better living conditions for its citizens. The developed world would
also benefit because its commercial banks would be repaid and Caribbean
nations would be able to purchase goods and services from the developed
world. But, since technology is protected by patent and know-how laws
which are either weak or now coming into existence, the region cannot hope
to attract much licensed technology unless the intellectual property laws
change. Foreign licensors would only license their technology if they could
do so at a profit and if they do not run the risk of having their technology en-
ter the public domain.

Those proposing strong patent, copyright, and trademark laws in
the Southern Hemisphere, including the Caribbean, are attacked as unpatri-
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otic persons who are selling out their countries to foreign investors. The
common view held by many is that the passage of strong patent laws will
raise food and pharmaceutical prices to the detriment of the nation and to the
sole benefit of foreign interest. It is also felt that strong computer software
laws would only serve to benefit foreign software developers who have al-
ready recouped their development cost in their home markets. These out-
dated attacks show a lacking in the basic understanding that a strong system
of intellectual property protection serves as the foundation for a modern
economy. Attacks on the patent and copyright systems show that an educa-
tional campaign is needed to change the traditional thinking that has para-
lyzed the region's technological growth. !

The lack of protection for patents and trade secrets hurts the devel-
opment process. It means that local citizens do not dream of developing and
patenting more productive methods because it would be futile to patent their
invention. The situation created by the lack of adequate protection has
greatly discouraged the flow of licensed technology to the region. The Car-
ibbean must compete with developed and developing nations for both capi-
tal and technology. The re-emergence of Eastern Europe will probably come
at the expense of Caribbean nations, a concern echoed during free trade
negotiations. What is needed is a fresh look at the importance of technology
and of the laws that protect it in the Caribbean. Inadequate intellectual prop-
erty protection means that attempts to build an industrial base in the region
becomes aborted because the understanding needed to support a techno-
logical revolution is lacking. Technology can easily be protected by the pas-
sage of laws protecting know-how, trade secrets, copyrights, and trade-
marks and by enforcing these laws. Passage and enforcement of these laws
is well within the economic means of Caribbean governments. The cost of
passing and enforcing strong intellectual property law is close to zero. The
price of not having strong intellectual property law is underdevelopment. '’
To wit, Caribbean nations should consider adopting as their industrial policy
the passage of strong laws to protect intellectual property and adopt other
laws encouraging foreign investment.

4. The Benefits of Intellectual Property Rights to Caribbean Nations

Investments in Caribbean nations and transfers of technology to
them by foreign companies are heavily influenced by the strength or weak-
ness of their intellectual property protection, particularly in high-technology
and pharmaceutical industries. As such, one of the enduring questions that
troubles these developing nations concerns the tangible benefits that the sys-
tem of national and international protection of intellectual property offers.
They derive little comfort from the knowledge that scholars are divided on
whether the patent system is, indeed, an unmixed blessing. Both Adam
Smith and John Stuart Mills, noted classical economists, condemned monopo-
lies generally but agreed that patent monopolies served a useful purpose. '8
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Modern writers have characterized industrial property monopolies as "social
monopolies," "general welfare monopolies," or "socially earned monopolies"
as the monopoly grant is limited and conditional.!® Such monopolies are lim-
ited not only in terms of time-periods but also because of the continually
emerging newer technology. Joseph Schumpeter described the competition
from the new products, technology, sources of supply, and forms of business
and organizations as "the process of creative destruction" which effectively
limits monopolies. On the other side are writers who lament that patent mo-
nopolies restrict free and fair competition to an unacceptable extent and that
the rewards that monopolies confer may be unrelated to the efforts or in-
vestments of inventors and innovators.?® It has been pointed out that a defi-
nite shift has taken place where it is the companies, rather than the individu-
als, who are the major and, increasingly, about the only players who benefit
from the industrial property system.

This means that Caribbean nations have begun to adopt a more ac-
commodating stance on foreign direct investment (FDI) and technology
transfer, and in recent years a certain level of ambivalence has accompanied
the move to tighten intellectual property rights (IPRs). On the one hand,
these countries anticipated increasing costs. This reflects both the higher
rents in the form of royalty payments from their status as net importers of
technology and also higher administrative costs from creating an appropri-
ate system to enforce IPRs. More recently, Caribbean nations have begun to
voice a long-standing concern that stronger IPRs hinder the diffusion of tech-
nology through patent non-use and other abuses of monopoly power. On the
other hand, and despite its complex determinants, there are also grounds to
expect greater FDI flows to follow tighter property rights, particularly in
more knowledge-intensive industries. Moreover, there has been a growing
recognition that tighter property rights can encourage technological activity
through improved access to new knowledge, including technology transfer
and enhancements to research and development capabilities. In this re-
spect, it is worth noting that innovative activity in the Caribbean is initiative
associated with smaller innovations with a significant informal component.
The importance of trade secrets and petty patents in stimulating incremental
innovative activity suggests that there is considerable scope for measure,
other than legislative changes on IPRs, to enhance performance in this area.
Consequently, and independently of any pressure from developed countries,
Caribbean nations face a difficult task of how best to integrate IPRs into their
economic development strategies.

A major challenge as we approach the new millennium is the evolu-
tion of a model which would facilitate sustainable development in the sixteen
small member-states of the Caribbean Community (CARICOM). The lead-
ing and integrating element of this model is access to the global niche mar-
kets not only in terms of the expansion of traditional markets and the explora-
tion of new markets for existing business sectors, but also in terms of the in-
troduction of new markets for emerging business sectors. The Industrial
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Revolution was the most fundamental reorganization of humankind since the
agricultural revolution centuries earlier. The structures of everyday life
changed forever and with them the nature of families, governments, cities
and farms, and culture. In many important ways, today we do not think in the
same way as those who lived before the Industrial Revolution.

The most important power source of our generation is information
processing. Computers have had, over the past thirty years, the impact of a
performance increase similar to that of an industrial revolution, once every
ten years. Inthe industrial age capital, labor, and natural resources were the
three basic inputs of production. But now that we are in the information age,
information, including human intellect, knowledge and innovation, is now
becoming a fourth critical factor of production. Information technology, in-
cluding hardware, software, and coursework (computer-based instruction
materials) must, therefore, command a prominent place in our formal and
informal curricula. In the Caribbean, we must, therefore, measure the de-
velopment of Caribbean citizens not by brawn, literacy, and numeracy, but
also by computer literacy.

Over the years these small states have searched for opportunities to
generate employment and enhance their foreign exchange earnings. These
efforts have been focused mainly in the areas of minerals, agriculture, tour-
ism, and manufacturing. More recently offshore financial and information
services business sectors have emerged. Other potential opportunities in the
export services sector include: professional services, expansion of the enter-
tainment industry to culturally receptive markets; as well as health, festival,
sports, and computer tourism. This last mentioned opportunity arises when
computer-based training courses are mounted in small states conducted by
international and local leading-edge facilitators using state of the art technol-
ogy. Often the participants from external markets combine their training
programs with a vacation, which is often to their financial and logistical ad-
vantage. The global business revolution brought about by the advent of the
information age, through which information technology and telecommunica-
tions technology opportunities abound, has resulted in a vision for the future
hitherto unsurpassed.

Recent world-wide dialogue on the laws and regulations governing
intellectual property has laid the foundation in terms of the protection of intel-
lectual property rights, which has in turn stimulated a new vision in the
CARICOM region with respect to trade in Industrial Property Related Ser-
vices (IPRS).?! The Caribbean Community will need to adjust policies in re-
gard to intellectual property rights to comply with recent changes with the
adoption of GATT. The Uruguay Round's Trade-related Intellectual Property
Agreement sets worldwide minimum standards for intellectual property law.
These changes, because of GATT, relax trade barriers within the global
community while protecting the rights of importing and exporting parties.
Individual governments in the Caribbean have begun aggressive reformula-
tion of national laws to implement GATT provisions, which represents major
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changes and at the same time help and encourage the creation and expan-
sion of local business. It has now been recognized and accepted in the Car-
ibbean Community that IPRS have the potential to be a significant export sec-
tor.

The Caribbean Community members must exploit the IPRS export
opportunity by taking full advantage of the development of cultural, intellec-
tual, information and communication technology resources. Companies in
the region must reorient themselves to undertake knowledge based activi-
ties, including research and development, engineering design and computer
software development. Manufacturing and services, as in the case of Singa-
pore, are the twin engines of economic growth. Local enterprises must be
encouraged to upgrade their skills and to evolve into strong export-oriented
companies. The "Virtual Solutions" training concept, which is now being re-
leased on the international marketplace, is available to users on the Internet
or in an Intranet corporate environment. It has the major advantage of being
equally available to users on all types of technology platforms. It will facili-
tate the distribution of remote training solutions in the CARICOM countries
and allow an individual to improve his/her skills in a timely manner. This
emerging IPRS business sector complements the other export sectors in en-
hancing the foreign exchange earnings thrust, and it has the potential to re-
duce the brain drain and ultimately contribute through a ripple effect to in-
creased employment.??

Seven major categories have the potential for export from
CARICOM countries to other countries within the region and in other Third
World countries, for example, in Africa and the Pacific, where the transfer of
the technology would be appropriate. Three MDCs in the region, Barbados,
Jamaica and Trinidad and Tobago, have led the Caribbean region in export-
ing agricultural and consulting engineering services. Agronomists, plant
breeders, livestock scientists, and agricultural economists abound in the re-
gion. This is primarily the result of the world class Imperial College of Agri-
culture which preceded the Faculty of Agriculture at the University of the
West Indies, as well as other agricultural institutions. Most of these resources
reside in the ministries of agriculture and in regional research and develop-
ment institutes and universities. There is a trend towards a reduction of pub-
lic sector financial dependency in many of these organizations, which has
forced them to market these services in the wider marketplace where there
is a need to improve the technology to obtain greater quality, productivity,
and competitiveness for traditional and exotic agricultural commodities.
Traditionally, services such as construction management, environmental en-
gineering, and ecological consultants would have to be imported from extra-
regional supply markets. With the move to regional cooperation, CARICOM
nations now rely on domestic sources of engineering to provide these need-
ed services and there is the opportunity to export these services from
CARICOM countries with surplus to those where the resources are scarce.
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In other areas of intellectual property related services, education
and training, management and consulting offshore financial, insurance and
banking services, and performing and commercial artistic services are all
integral parts of the move to harness the fallout from intellectual property
protection in the Caribbean. None, though, is as important as the revolution
occurring in the Caribbean in the software and multimedia development ser-
vices. There is a growing demand internationally because of the advent of
the information age and particularly the global information superhighway for
the development of software, courseware, and multimedia products. Many
companies in the U.S., for example, where there is the largest market in the
world for information processing services, are therefore looking for offshore
destinations where (1) there is a stable government; (2) a population recep-
tive to training in the latest technologies; (3) the wage rate is favorable com-
pared to the US; (4) English is the first language; (5) tax laws encourage
profits; (6) and there is a modern physical and telecommunications infra-
structure available. Many CARICOM countries meet or have the potential to
meet all these needs. However, attention must be continually paid to the
hardware, software, and telecommunications environment, thus giving the
necessary support to the highly trained and expanding people base.??

As part of this movement in improving the communications infra-
structure of IPRS, the Caribbean region must create a multimedia super cor-
ridor, a fiber optic cabled area, within which Smart Pa::tnerships24 must be
encouraged between local and multinational corporations. This will be a cat-
alyst for the development of multimedia products and services and will serve
as a springboard for the regional and world markets. Multimedia technology
can help the Caribbean towards the goal of productivity improvements
through the development of human potential. Multimedia technology which
merges text, graphics, sound, and motion video provides the opportunity for
individualized, interactive, self-paced, competency based instruction.?®
Additionally, there is the opportunity to create state-of-the-art interactive
multimedia exhibits. For example, the Barbados Tourism Encyclopedia, de-
veloped as a joint venture between a Barbadian and a foreign firm, is the of-
ficial site of the Barbados Tourism Authority on the Internet which has re-
ceived rave international reviews. This technology, which can be used for
other applications as well, must be expanded to all tourism destinations in the
Caribbean.?®

It appears that the direct benefits of intellectual property protection
in the Commonwealth Caribbean are related to the services subsequent to
the promulgation of protection. A number of primary policy issues associat-
ed with the export of this service arise from the above discussion. Members
of the Caribbean Community must begin to identify appropriate Third World
countries for penetration as well as negotiate trade agreements with those
countries that are at the leading edge of the information industry. But, more
importantly, governments must facilitate public and private sector partner-
ships to mount dynamic training programs in business management, infor-
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mation technology, contracting, intellectual property protection and finance
and, at the same time, develop middle management know-how, executive
awareness, and high impact training programs to increase the technical skills
of their employable population. Additionally, the region must promote assis-
tance to access grants—to finance investigations and test ideas—which is at
the foundation of intellectual property development. This is indeed at the
high risk end of the business development spectrum and hence should be
borne by individual governments in the Caribbean region. The promotion of
venture capital organizations to finance technologically up-to-date equip-
ment with the aim of producing more innovative and creative financial prod-
ucts must become the comerstone of the IPRS sector.

As the Caribbean region passionately seeks economic development
through this rather newly emerging regime of IPRS, it has come to realize that
technological progress is a major component of any economic development
strategy: improvements in productivity and efficiency are major products of
technological progress. Recognizing the dire need to build local technologi-
cal capabilities and competence, national governments must encourage
public sector reform, private sector re-orientation and trade union re-
focusing aimed at alleviating constraints to IPRS export marketing. Inlight of
this rapidly changing external environment, promoting the practice of con-
tinual renewal of public and private sector organizations and the establish-
ment of professional consulting associations to set standards for the consult-
ing industry must be encouraged. To enhance these policy directives, the
legal profession must lobby for the revision of laws that potentially impede
foreign investment or participation, copyright and patent legislation, and
facilitate cultural freedom intra-regionally. The end result of the IPRS incen-
tive is economic in nature. To wit, CARICOM members must promote fiscal
incentives for pioneer activity while promoting the concept of “a level play-
ing field” exemplified by tax exemptions on inputs and adopting the policy of
taxing the outputs, not the inputs, in a trade liberalization environment. To
coalesce these policies, nations in the region must facilitate the freedom of
movement of professionals and establishments within CARICOM so that a
greater contribution can be made by people from countries with the greatest
potential for the export of IPRS to the development of other member coun-
tries. If these policies can be adopted, IPRS and adequate industrial proper-
ty protection appear to be the facilitators of direct investment and the emis-
sion of development. The successful articulation of these policies may im-
prove the capacity of the countries in the region "to absorb and efficiently
deploy the new technologies, adapt them to local conditions, improve upon
them and ultimately create new knowledge, what may collectively be termed
technological dynamism."??

Intellectual property protection and its residuals of IPRS and indus-
trial property protection have been accompanied by an open-minded atti-
tude towards innovation and have signaled a change in traditional attitudes
and structures. Caribbean nations must pursue an anti-trust policy and re-
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strict foreign investment to only those areas where local expertise is not
available. The economies, though, may still be dependent on foreign tech-
nology; therefore, an investment climate has to be maintained. The IPRS re-
gime has a significant role to play; and, coupled with intellectual property
protection, it will be needed to protect the patents, trademarks, and know-
how of enterprises, particularly the indigenous ones. In due course this will
lead to the stages developed countries have achieved. This model of devel-
opment, which has been put forward by Barbara Hansen, has been pursued
successfully by some of the newly industrialized developing countries such
as South Korea, Taiwan, Singapore, India, and Brazil.

5. The State of Intellectual Property Law in Trinidad and Tobago

The Intellectual Property Office of the Republic of Trinidad and To-
bago describes its chief purpose as:

The stimulation of research and creativity within the country by
providing intellectual property rights and the legal means for their
protection and encouraging the public disclosure and the effective use
of accurate information on creative effort thereby enhancing the com-
petitiveness and contributing to the economic and social development
of the people.?®

The protection of intellectual property rights in Trinidad and Tobago did not
assume prominence until the conclusion of the Uruguay Round of multilateral
trade negotiations'?® which the islands signed in Marrakech, Morocco, on
April 15, 1994. The Marrakech Agreement establishing the World Trade Or-
ganization (WTO) is responsible for governing trade relations among its
members with the support of a Dispute Settlement Body. On the September
26, 1994, Trinidad and Tobago also signed a bilateral Intellectual Property
Rights Agreement with the government of the United States which required
the island-nation to enact and implement similar and, in some cases, broader
protection than that required by the TRIPS Agreement. The TRIPS Agree-
ment established minimum universal standards for patents, trademarks, in-
dustrial designs, geographical indications, integrated circuits, trade secrets,
copyright and neighboring rights. Trinidad and Tobago reached an under-
standing with the U.S. for the implementation of the necessary national legis-
lation by September 26, 1996. Even before the signing of TRIPS, Trinidad
and Tobago had taken steps to modernize its industrial property legislation
and infrastructure in keeping with internationally accepted standards of intel-
lectual property protection.

Like much of the legislation of the island, the laws pertaining to the
issuing and administering of patents no longer comfortably meets the re-
quirements and obligations of Trinidad and Tobago in the current environ-
ment of international trade and cooperation. The present law of patents, The
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Patent and Design Act, is based upon Ordinance No. 25 of 1867 which
amended the then existing law. As early as 1883, the international communi-
ty recognized the importance of cooperation in the area of industrial property
and established the Paris Convention for the protection of industrial property.
The Convention established the main principles that signatories to the Con-
vention agreed to apply in their treatment of intellectual property. It was not
until the decade of the 1970s that the international community began making
real progress in harmonizing the world’s patent system. Two main types of
patent systems have generally co-existed internationally. Trinidad and To-
bago inherited and maintained the simple registration system. The other sys-
tem is called the “full examination system”. The main difference between the
two systems lies in the presumption of the validity of the information dis-
closed about the invention. In the simple registration system, the state relies
upon a declaration by the person applying for the patent to determine the
novelty, ingenuity, and utility of the technological advance being disclosed.
Should any other persons dispute the validity of the applicant’s declaration,
their main course would be litigation. In the full examination system, the state
determines through its own resources the validity of the information provided
by the applicant.®

Trinidad and Tobago, recognizing the advantages of the full exami-
nation system in creating a competitive investment climate, began a review
of its existing patent legislation which resulted in the Patent Bill, 1988. Before
this Bill was introduced in parliament, a number of other initiatives were un-
derway. Internationally, the Uruguay Round of GATT included significant
discussions on the trade related aspects of intellectual property rights. Lo-
cally, the government was pursuing a bilateral agreement with the U.S. as a
hopeful precursor for entry into the North American Free Trade Alliance. This
eventually resulted in a Memorandum of Understanding in 1994, which has
previously been mentioned. This meant a general review of the Bill produced
in 1988, which resulted in the Patent Bill of 1993. In March 1994 Trinidad and
Tobago acceded to the Patent Cooperation Treaty and became a Receiving
Office for international patent applications. Subsequent review of the Patent
Bill of 1993 resulted in the Patent Bill of 1996, which was passed by both
Houses of Parliament on July 9, 1996.3!

The Patent Cooperation Treaty (PCT) essentially provides its mem-
bers with the possibility to seek patent protection for an invention simultane-
ously in each of a large number of countries by filing an international patent
application. Such an application may be filed by anyone who is a national or
residing in a contracting state. Regarding the receipt of PCT applications
from nationals of Trinidad and Tobago, official agreements have been signed
with the following international searching authorities to do substantive exam-
inations for local PCT applicants: The Swedish Patent Office, The Austrian
Patent Office, The U.S. Patent and Trademark Office, The European Patent
Office, and The World Intellectual Property Organization. Although the Pa-
tent Act of 1996 addresses primarily the administration of patents within the
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context of PCT, the Act provides considerable discourse for other aspects of
intellectual property, namely trademarks, copyright and neighboring rights,
industrial design and geographical indications. Trinidad and Tobago has
assumed a leadership role in the Caribbean in administering the various di-
mensions of intellectual property, the most noteworthy being the enforce-
ment of industrial design and copyright law.

Legislation for the protection of industrial design for the purpose of
product differentiation emerged about the same time as the industrial revolu-
tion. The first law in the United Kingdom with this objective was targeted at
the textile industry. As techniques of mass-production were applied to other
areas of manufacture, so too the scope of the relevant legislation expanded.
The definition of a ‘design’ in the current Patent and Design Act (Act 10 of
1900, now found in Chapter 82; 83 in the Laws of Trinidad and Tobago) and
many of the relevant provisions in that Act are derived from the Designs Act
(1842) of the United Kingdom. The Act identifies universal originality as the
main criteria for protection of a design and requires the issuing body to only
examine the formality of the application to determine whether the design sat-
isfies the definition required and to determine that it is not contrary to good
order and morality. The burden of proof is, therefore, placed on the appli-
cant if proof is required, for example, by the Court.

In more recent years, Trinidad and Tobago has steadily moved to
protect against violations of its copyright laws. The current Copyright Act,
No. 13 of 1985, repealed and replaced the Copyright Act of 1911 of the Unit-
ed Kingdom and the Copyright Act Chapter 82; 80 (except Part 1) of the
laws of Trinidad and Tobago. The new Act is based on the United Kingdom
Copyright Act and on the provisions of the Berne Convention as amended up
to September 28, 1979, and the Universal Copyright Convention. Trinidad
and Tobago became a member of the Berne Convention in 1988. The current
system is not a registration system like that of the U.S. and Canada. Copy-
right automatically arises in relation to products defined as literary, musical
and artistic works under the Act, once those works are original and are ex-
pressed in some material form by a person who is a resident of the islands.
Trinidad and Tobago also became a member of the Geneva Convention for
the Protection Against Unauthorized Duplication of Phonograms in 1988. The
present copyright protection in Trinidad and Tobago is inadequate. With the
advances in science and technology, the international community has also
recognized the deficiencies in the existing provisions of both the Berne and
Rome Conventions. As a result, the island-nation has been taking part in dis-
cussions with a committee of experts to negotiate a protocol to both Conven-
tions. Some of the areas of review include: computer programs, data bases,
musical works, satellite communication and broadcasting rights. Trinidad
and Tobago has also taken part in discussions on issues concerning the
preservation and protection of folklore; intellectual property aspects of folk-
lore and the harmonization of the different regional interests. Today, the
Controller of Intellectual Property for both islands has laid before parliament
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a new law to be debated that specifically addresses advances in science and
technology and their impact on copyright infringements. 32

The protection of copyright appears to be the islands’ most valued
asset. Regardless of which approach is taken to copyright law, though, the
law is enacted for certain special purposes, namely to pursue specific politi-
cal, economic, and social aims. As far as any copyright law is concerned,
these aims are of a principally economic character, briefly put, of two types.
One aim is to stimulate creativity and inventiveness in society and thereby
contribute to development; another aim is to protect the investments which
are necessary for the production and distribution of cultural, informative,
educational, and entertainment material. Furthermore, legal protection of
performers is desirable in order to protect their profession in general, partic-
ularly in the face of the technological developments which make live perfor-
mances by artists more and more unnecessary; and finally, granting exclu-
sive rights to broadcasters with respect to their broadcasts making it possi-
ble for them to obtain exclusive rights for transmitting certain important
events. In the past, in order to acquire them they often had to provide guar-
antees against unauthorized broadcasting. To some extent, in Trinidad and
Tobago, the law on copyright also serves to protect authors' and performers'
moral interests, that is to safeguard the integrity of their productions and to
make sure that they are duly credited when their productions are used.

The copyright law in Trinidad and Tobago creates certain rights for
the benefit of creative thinkers. Those rights invariably have an economic
value. Generally, those rights can be assigned or transferred to others,
mainly to various categories of producers who take the responsibility for the
dissemination of the works or performances either through the production of
objects where those are embodied or through dissemination without produc-
tion of copies through broadcasting. Regardless of which method is chosen,
the producers always invest money in those productions for which they have
a vested interest in protecting. Thus the authors and performers have an
economic interest in relation to the producers; and they all have a common
interest in relation to consumers. Inrecent decades the economic aspects of
the copyright law have attracted more and more attention. There are several
reasons for this. One reason for the interests in those economic aspects lies
in the advent of new technologies and the ensuing greater potential to use
protected works in larger scales and with a much better quality; a second,
more significant, reason is the growing importance of intellectual property in
international trade. This has become clear in several contexts; for instance,
in the GATT/TRIPS negotiations, NAFTA, and in a number of bilateral agree-
ments between the U.S. and the European Union. In Trinidad and Tobago,
the economic impact of the copyright law lies to a large extent in the output
of the so-called "copyright industries" which have come to play an increas-
ingly important role in the national economy. These industries deal with the
manufacturing or production of goods and services to which the copyright
law applies. During the past fiscal year copyright service industries contrib-
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uted approximately 2.7 percent of the gross national product (GNP) for Trin-
idad and Tobago.*?

Admittedly, the value of a developing country's intellectual property
law can only be gauged from the contributions it has made to the industrial-
ized market economies. This is because developing nations are just now be-
ginning to realize the importance of protecting creativity. What is true for all
countries, though, is that copyright and the industries engaged in that sector
have become increasingly important; and considerable attention must be
paid both because of its domestic importance and in view of the international
trade in rights under that branch of law. It has been said that as soon as a
country rises above the level of a purely agrarian society, there is need for a
law on intellectual property protection. This is due to the fact that a society,
in order to develop into a higher and more sophisticated level, has a need for
imaginative and creative efforts. Those efforts sometimes emerge without
any particular economic consideration, but in most cases those efforts are
stimulated by intellectual property law protection. For Trinidad and Tobago,
the establishment of rights under intellectual property protection is an im-
portant element for economic development, both in relation to domestic de-
velopment and in relation to international trade— especially in the fields of
information, culture, entertainment and high technology.

6. Conclusion

Commercial piracy of intellectual property costs the industrial econ-
omies tens of billions of dollars and thousands of jobs each year. Particularly
hard hit are the communications and information industries. The problem is
exacerbated by the inadequacies in current international agreements, the
reluctance of key foreign countries to fight piracy, and the rapid expansion of
technologies for accessing, copying, and storing intellectual property. While
no one has made a highly reliable estimate of the scope of piracy, it appears
to represent a substantial threat to many countries’ fastest growing and most
prominent industries. For example, an increasing share of U.S. output is in
the nature of "informational goods and devices," precisely the area where
creators' and exporters' rights are protected by intellectual property law.
The Congressional OTA (Office of Technology Assessment) has estimated
that world trade in intellectual property affects more than 22 percent of the
U.S. labor force and 5 percent of the U.S. gross national product. Inthe U.S.,
exports of intellectual property have doubled in recent years and now repre-
sents more than 25 percent of exports. That share would be greater if it in-
cluded goods like pharmaceuticals, whose value lies largely in the research
and development represented by patents.

In the Caribbean, the apparent use of “free riding”3* is more illusory
than real. As in the case with deficit spending by central governments, most
of the benefits accrue in the short-run while most of the costs are deferred to
future generations in the form of lower real incomes and standards of living.
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Piracy of intellectual property in the Caribbean has been recognized as a
detriment to development because it fails to develop the domestic-
producing capabilities of the region and thus saddles future generations with
lower quality and less diverse goods, inflated prices, and lower labor
productivity and competence. As the Caribbean has shown, economic ac-
tivity does not decline after aggressive intellectual property reform. Even in
the short-run, developing regions must allow their marketplace to fully and
correctly anticipate the institution of property rights. Intime, the market will
create new and similar jobs for workers displaced in pirate industries. The
Caribbean region has approached intellectual property reform in an asser-
tive manner. Eager for economic development, this has not left these island-
nations at a permanent disadvantage—facing high prices for the technolo-
gies and creative works needed to modernize. In fact, prices and inflation
did not automatically increase when intellectual property was protected,;
and, as such, one can conclude that there is no guarantee that piracy will
keep prices down and to the benefit of consumers. By allowing technological
piracy, Caribbean nations recognized that they did not provide the incen-
tives for indigenous innovation but rather stifled it and fostered the “brain
drain” of their most able inventors. Now, among the developing world, Car-
ibbean nations have taken the lead to protect and encourage intellectual
property rights.
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